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he image and style of rock and roll is based on rebel-
lion. In its early days, rock and roll was on the cutting edge
and a threat both to parents and the establishment in general,
including Corporate America. Perhaps for this reason, musi-
cians have traditionally avoided exploitation by the corporate
world, lest they diminish their artistic integrity and become
sellouts. Although popular artists are usually compelled to
promote their own music to sell records, it was seen as taboo
for an artist to use his songs in advertising to sell someone
else's product. Though popular music has been frequently
used in television commercials, the songs were typically past
their prime - "oldies" that no longer received radio airplay,
but were still recognizable enough to be marketable. Even
then, the upper crust of the rock world could not license its
past hits to advertisers without substantial criticism.'
Times have changed however, and in the past few
years well-respected artists have begun to license their music
to sell everything from cars to sneakers to software. 2 In
many cases, the songs used are not old standards from gen-
erations passed, but songs by established artists that have not
yet made their mark on the public consciousness. What is
remarkable about the recent trend is that these artists have
not only retained credibility in the music industry, but the
exposure in television commercials has boosted their lagging
record sales.
The most notable example of this new phenomenon
is the electronic musician Moby. His last album, "Play," was
one of the most licensed albums in history and its songs were
sold to over 100 different advertisers, film companies and
TV shows for a price of more than $1 million. I In fact,
Moby had licensed every song on his album before it was ever
released.4 Moby's partnership with the advertising industry
did not happen by chance; rather it was a path carefully
chosen after he had a difficult time getting radio airtime for
"Play.' 5 Because he is not a conventional musician and lacked
access to conventional media, Moby felt he had to avail him-
self to unconventional media, such as TV shows, music and
advertising to get his music heard." Rather than being viewed
as a sellout-as might have been the case in the past-Moby
has benefited on many fronts from his exploitation at the
hands of advertisers. He has received increased radio airplay,
a Grammy nomination for best dance record and worldwide
album sales of 7 million copies as of early 200 1.1 In fact, some
record industry insiders have said that Moby's success has
been instrumental in lifting the longstanding stigma attached
to selling songs for commercial advertising and opening the
door for other artists.8
While Moby had achieved some level of music indus-
try respect prior to the licensing of his songs, he had not yet
met with commercial success until his songs began running
in various commercials. In contrast, Sting had years of pop
music success to his credit with his band, The Police, and as
a solo artist, before agreeing to do commercials for Compaq
computers and Jaguar automobiles. Sting's former manager,
Miles Copeland, acknowledged that he took major grief when
trying to get the artist to sell his recent album, "Brand New
Day," to Madison Avenue advertisers. While the rest of Sting's
management team was afraid that critics would write that
Sting was selling out, Copeland was more worried that Sting
wouldn't sell at all.9 Although Sting has had a long and suc-
cessful music career, he is older than the typical pop artist and
has had difficulty getting his music played on the youth dom-
inated contemporary radio stations. 10 Sting's decision to
market his album to Madison Avenue was, therefore, a delib-
erate strategy to find a new audience for his music by play-
ing songs from "Brand New Day" in commercials. According
to Copeland, what they wanted out of the commercials was
not money, but exposure. " The strategy worked perfectly, as
Sting's album went from 781h to 9th on the charts. The single
"Desert Rose" used in a Jaguar ad, became a top ten hit and
the album has sold more than 3 million copies in the United
States, four times as many as any of his previous albums. 12
While Sting and Moby were already famous record-
ing artists before their foray into the world of advertising,
less mainstream artists are also getting their music heard
through television commercials. Underground musicians like
Tortoises, the Lilys, Nick Drake, Stereolab, Luna, Badly Drawn
Boy,Trio, The Jesus and Mary Chain, and most recently Dirty
Vegas and Nikka Costa, have sold their songs for use in cor-
porate advertisement. 11 In an effort to be hip enough to
appeal to the coveted young demographic, advertising and
Hollywood tastemakers-who are often young themselves-
are seeking more obscure things to marry with their brand. 4
The goal is to make viewers feel as though they are discover-
ing something cool and unknown through a relationship with
the brand they are advertising. '" With the success of this
marketing strategy, the advertisers are beginning to take
pride in their ability to blur the line between commerce
and art by creating television commercials that look more
like music videos. Moreover, the advertisers are increas-
ingly able to play a part in breaking a particular music group
or song into the big time. 6
A typical example of this phenomenon is Mitsubi-
shi's use of the song "Start the Commotion" by The Wise-
guys. According to the executive creative director of the
Deutsch agency that created the Mitsubishi ad, the agency
wanted to make owning a Mitsubishi seem like being a
member of a cool club. 17 "If they were all singing a Britney
Spears song, the specialness of owning a Mitsubishi would
have gone away." "8 "Start the Commotion" subsequently









Drake. As a result
of the ad, Drake's
record was on the
charts for the first
time ever and also brought about the re-release of his
entire catalog.
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It may not seem obvious that exposure from com-
mercials would lead to increased record sales, given the
fact that the name of the song and artist are not usually
included in the commercial itself. One easy way for com-
mercial play to generate sales is for radio to pick up a song
that was first heard on a commercial. This was the case for
the British electronic group Dirty Vegas, whose song "Days
Go By" has exploded in the U.S. after it was used in another
Mitsubishi commercial. 2' DirtyVegas singer John Smith has
admitted that people know them by the Mitsubishi song,
but said that he does not care because their music would
never have been played on American radio if the band had
not done the commercial.22
Another way in which exposure on a television
commercial could lead to record sales is through the Inter-
net. A website called Adcritic.com maintains a fairly exhaus-
tive list of all the songs currently being used in television
commercials with the names of the artists and album on
which the song is included.23 Potential record buyers could
use AdCritic.com or a similar resource to easily discover
who sings their favorite commercial songs and buy copies
of the albums just by using the Internet. At least one
record company, however, has found a more direct link
between advertising success and record sales. Universal
Music recently released a CD called "Songs From Commer-
cials;' a collection of songs that have become popular or re-
popular purely as a result of their appearance in TV com-
mercials.24 Included in the CD are Drake's "Pink Moon;'
"Da Da Da" byTrio (also used in aVolkswagen commercial)
and one-time hits like "Mr. Roboto" by Styx (Volkswagen)
and "Lust for Life" by Iggy Pop (used by both Mitsubishi and
Royal Caribbean Cruises).-'
It is arguable, however, that the exploitation of
music in advertising is not without its downside. Music
licensing experts caution that "publishers and writers
should consider the possibility that the association of a hit
song with a commercial product might harm the future
earning potential of a song." 26 This is because a song that is
identified only with a particular product could become less
attractive to other artists who might have recorded it on
their own albums








don't want to be
associated with
corporate adver-
tising. 2 Perennial alternative rocker Elvis Costello turned
down an offer of over $1 million to use one of his hits from
1982 in a commercial for athletic shoes.29 Modern punk
bank and critical darlings, The White Stripes, also report-
edly turned down over $1 million to appear in one of the
now ubiquitous Gap commercials.3" All things considered,
however, these concerns may be less important to a 211t
century recording artist because the stigma associated with
commercial licensing for advertising is disappearing.
Although the use of new pop songs in commercials
is a recent development, the fact that music plays an impor-
tant role in advertising is certainly not news. Music is and
has always been an integral part in nearly all commercial
advertising campaigns. Since the advent of radio and tele-
vision the consumer public has been exposed to market-
ing through music. In order to understand the implications
of the trends in music advertising, this note examines the
more traditional schemes of music in advertising. To that
end, there are several different routes an advertiser can
choose when selecting music for a particular campaign, all
of which implicate different licensing schemes and levels




A jingle is a song or piece of music written
expressly for a particular advertising campaign or product.
Advertisers use jingles in part because ad copy that is sung
is easier to remember than ad copy that is spoken, so the
buying public will hopefully remember the product better
because it is connected to a melody.3 Jingles like theAlka
Seltzer tune from the 1 960s 32 and the Oscar Mayer bolo-
gna song33 are remembered and beloved today long after
their commercials have stopped airing. The production of
commercial jingles is so prevalent that it has developed
into a specialized segment of the music industry, employing
composers and arrangers who work exclusively in advertis-
ing. 
34
The fee structure for the licensing of a jingle is sim-
pler than that of a previously written song because the
advertising agent will commission the songwriter and nego-
tiate licensing fees up front. When commissioning a jingle,
an advertising agency usually pays a composer a "creative
fee" for the original writing of the music, in exchange for
which the composer gives up all copyrights in their work.
3
1
Once the jingle is written, therefore, the advertising agency
is not required to purchase any additional licenses before
using it in a commercial. In some cases where the song-
writer is well-known or has increased bargaining power, he
or she may attempt to retain the right to collect perfor-
mance fees; however, it is common for writers to retain
no rights whatsoever.3 6 A tailor-made jingle is, therefore,
an inexpensive and simple method of incorporating music
into an advertisement. A jingle's major drawback is that it
is not instantly recognizable and the audience must develop
an attachment to the music over time before it connects
the music with a particular product.
37
Pop Songs
Advertisers can avoid the risk of creating a forgot-
ten jingle that never becomes closely identified with its
product by using songs that have already been popular and
are thus instantly recognizable to the audience. A pop
song can be used in many different ways for a commercial.
Advertisers may use the song's original music without the
original lyrics, an instrumental version of a song that origi-
nally had lyrics, or sometimes rewrite the song's lyrics to
suit the commercial message. 38 To use a pre-written song,
the advertising agency must purchase a synchronization
license for the use of the song.39 Although a synchroniza-
tion license for a popular song will probably cost more than
the commission fee for a jingle, a recognizable song-espe-
cially one that comes from a particular era and speaks to a
target audience-can be worth the increased Cost. 40
The most common advertising use of popular songs
in recent years has been of the original artist recording 41
(the "master") which requires a license for use of the
master recording in addition to the synchronization license.
Pursuant to the artists' contracts, record companies typi-
cally own the masters to songs released on their label. 42
Depending on the popularity of the song, the rights to use
an original master may be prohibitively expensive to the
advertiser. As a result, advertisers have traditionally pur-
chased only a synchronization license for a hit song and
then commissioned a new recording of the song that imi-
tated the well-known version. Until recently, copyright law
protected the music and lyrics of a song but not the per-
formance rights in sound recordings and thus advertisers
were able to do this without legal ramifications. 43 Because
of copyright law's failure to protect artists from this prac-
tice, frustrated artists have in recent years looked to places
other than copyright law to challenge this practice in court
and have found limited success. These lawsuits will be dis-
cussed further below.
Synchronization Licenses
Television commercials today are filled with popu-
lar music and this convergence of radio and television with
the commercial advertising industry has created one of
the most lucrative markets for the licensing of music. 44 A
synchronization license is the type of license most often
implicated when using a musical composition in a televi-
sion commercial. 4 This license is the form of permission
that authorizes one to make mechanical reproductions of
a musical composition that are accompanied by a motion
picture or other audiovisual work, for use in connection
with motion picture theatrical performance and television
broadcast. 46 Synchronization licenses are derived from the
copyright owner's exclusive right of reproduction as estab-
lished in 1 7 U.S.C. 106(I) 47 and are granted for motion pic-
tures, television programs and music videos. 4' Although the
music need not be synchronized with the visual image, the
term conveys the fact that the music is only intended to be
used in conjunction with the specified image. 49 The holder
of a synchronization license is further limited in that any
copies of the song may only be used in a particular way,
such as to facilitate exhibition or broadcast, but not for
physical distribution to the public."5
As with any commodity, the more demand there is
for a particular song, the higher the cost of its license.5' The
price of that synchronization license, therefore, will depend
on a variety of factors. One important factor in license
cost is whether the song will be used in the foreground or
background of the commercial. As in motion picture licens-
ing, a song that is either directly sung by an actor or used
in the foreground of the commercial will command a higher
price than will a background use that is intended only to
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set a mood. 2 Another consideration in license cost is the
length of use of the song and its number of uses. Some
licenses specify the length of the commercials in which the
music is licensed and the number of total ads for which it is
licensed with one product campaign.S"
The scope of the song's use in an advertising cam-
paign is also important in setting the price of a synchro-
nization license. In some cases, advertisers may want to
use print ads that tie into the television use of a song and
therefore the synchronization license might reflect a higher
price.5 4 The length of the term of a commercial synchroni-
zation license can also be reflected in its price. Ordinarily,
the term of a license begins on the first broadcast of the
commercial using the licensed work and lasts for a term
negotiated by the parties.55 These licenses typically do not
extend for more than one year unless options are negoti-
ated because advertising campaigns are difficult to predict. 56
Agencies want the chance to reuse a song if an ad campaign
has been particularly successful, but will generally not use a
song for more than one year if the ads featuring it have not
been well received. 7 The owner of a song might be reluc-
tant to grant a license for more than one year, however,
for fear that the song could become too associated with a
particular product to be valuable for other later uses.58
The last major factor in purchasing a synchro-
nization license is its territory. A song used in an advertis-
ing campaign intended to run on national cable networks
shown throughout the U.S., Canada or internationally
understandably requires a greater fee than one limited to
a particular city or region.5 9 Certain regions, such as New
York City and Southern California, can command higher
licensing fees than others because they are large markets
with so many potential viewers.60 In general, though, adver-
tisers want flexibility in their use of a song and will try and
negotiate unlimited use of a song within their campaign. As
a result, commercial synchronization licenses generally have
no limitation as to the number of times a commercial may
be broadcast during the term of a license.6'
License for Original Artist Recording
The synchronization license is of principal signifi-
cance in the advertising context, although other licenses
may be required, depending on how the song is used. For
example, if an advertiser wants to use an original artist
recording of a song rather than hiring an orchestra to re-
record it, a separate license will be required for use of that
master, as opposed to the use of the song generally.62 In
most cases, a record company owns the masters to a song
released on its label and will have control over its licens-
ing. 63 This is because record companies write contracts
with artists as employment contracts, therefore the result
of the artists efforts are "works for hire' where the artist
retains no interest in the physical tapes or the copyright in
the sound recordings. 6 4 Record companies almost always
want to keep the masters of songs recorded by their artists,
especially when they do not own the rights to reproduce
and produce derivative works of the song itself. Because
the masters to popular songs can be very valuable, how-
ever, artists also want to retain ownership in their master
recordings. In fact, some very successful artists have been
able to negotiate deals with their labels whereby the master
recordings to their songs revert to them after a specified
term, but these deals are rare. 65 When reversion rights
are not granted, artists have been known to pay large sums
to buy back the masters of their songs from their labels,
thereby regaining control over the use of their songs in
advertising and any financial benefit from such use.66
Although they can be substantial, licensing fees are
not the only potential source of profit to a copyright holder
when selling a song for advertising purposes. While a syn-
chronization or master license may constitute a large sum
of money up front, the performance royalties earned from
public performances of the commercial on television can be
considerable and act as a multiplier on the synchronization
license fee.67 It is estimated that revenues from public per-
formances of music represent nearly one-half of total music
publishing revenue from all sources.68 Because songwriters
would have no way to monitor the performances of their
songs and collect royalties, this task is performed by organi-
zations designed specifically for that purpose, the two most
important of which in the United States are the American
Society of Composers and Publishers (ASCAP) and Broad-
cast Music International (BMI). s9 Under §106 of the Copy-
right Act of 1976, the performance right in music is the
exclusive right to perform or authorize the performance
of music publicly.7° The 1976 Copyright Act marked a sig-
nificant change with respect to royalty rates in that it elimi-
nated any requirement that performances be "for profit" in
order to receive performance royalties and gave the owner
of copyright exclusive right to license performance of a
musical composition in public whether for profit or other-
wise.
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In the case of television advertising, television sta-
tions usually negotiate blanket license fees from ASCAP and
BMI. Under a blanket license, an entity pays an annual fee
for the privilege to render an unlimited number of perfor-
mances of one or more of any of the hundreds of thou-
sands of songs in the organization's catalog.72 If a particular
television station wants only songs that are in the ASCAP
catalog, they may prefer to negotiate with them exclusively.
To have use of a wider range of songs, the station would
want licenses from both of the major licensing rights orga-
nizations. The fee charged to the station is a percentage of
the adjusted gross receipts of the station or establishment
(approximately 2 percent), which makes the blanket licens-
ing fee almost like a tax. These fees are paid toASCAP and
BMI for the use of their songs and some (but not all) of this
revenue returns to the holder of the song's copyright.
To determine how much the copyright owner of
the song will receive in royalties the organizations use dif-
ferent methods, but both are based on the number of per-
formances of a given song minus overhead costs. 73 For
network television, ASCAP and BMI survey performances
for payment based on an actual arithmetic count. 74 This is
possible because network producers supply program logs
and music cue sheets to the organizations and they also
make tapes of all network television programs to verify
accuracy. 75 For local television and radio broadcasts, how-
ever, it would be impossible to keep track of exactly how
many times a particular song was played on every local
television station. Therefore,ASCAP and BMI use sophisti-
cated statistical sampling methods to arrive at an approxi-
mated number of performances 76 The organizations do
their sampling differently and, depending on the type of per-
formance being counted, either the ASCAP or BMI method
may be more lucrative for a particular song. 77 The organi-
zations also differ in their methods of payment - ASCAP
pays its members using a credit system whereas BMI uses
rate schedules based on dollar value.
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Under theASCAP system, copyright owners receive
a certain number of credits for the performance of their
songs depending on the frequency and type of perfor-
mance. 79 The monetary value of each credit in a particular
year is derived by dividing the total credits into total net
earnings to be split among members. 80 For example, in
1999, the value of a credit was $4.95, whereas in 1989 there
were fewer total dollars of revenue and therefore the value
of a credit was between $2.62 and $2.98." In payment for-
mulas for the use of music in commercials, ASCAP distin-
guishes between wellestablished songs, called "qualifying" 
8 2
works and lesser-known songs adopted for advertising pur-
poses.83 Qualifying works get 12% of the credits that a reg-
ular featured performance would earn
whereas non-qualifying works get 3%.84
The recognition factor of the "qualify-
ing works" is built into the price of a
blanket license of the ASCAP catalog
and the different rates of return reflect
the greater value to advertisers of a
readily identifiable song.
8' In addition
to the credits given for qualifying and
non-qualifying works,ASCAP gives sub-
stantially reduced credits to "jingles" 86
and songs used as background for a
spoken message in a commercial. 87 As
discussed above, most jingle compos-
ers write music for an advertiser as
a "work for hire" or under an agree-
ment, which prevents it from licensing the performing
rights and thus they do not receive performance fees from
ASCAP.88
Under the BMI payment system, rates are allotted
depending on whether the performance is in radio or tele-
vision and whether on local or network television. 9 For
the performance of a song in an advertisement to qualify
for payment it must be the focus of audience attention for
at least 15 seconds during the commercial.9 If a song is
used on one of the three major television networks (CBS,
NBC, ABC), this requirement is reduced to 7 seconds of
original music with an additional payment if the song is fea-
tured for 15 seconds on these networks only.9' Recent
rates paid by BMI to both the song's writer and publisher
are 37.5 cents for a local television performance and $30
for a network television performance. 9
Although it is clear from the foregoing discussion
that there is a lot of money to be made from licensing
fees and royalty payments, the ultimate beneficiary of these
fees is less obvious. Most of the answer to this question
depends on who holds the copyright in the song, which in
turn depends in large part on who wrote the song. Under
current copyright law, when a composer writes a song a
copyright "subsists" in the composer the moment he fixes
it into tangible form, 93 and therefore the composer need
do nothing else to have copyright protection of his work. 94
Unless the songwriter assigns his interest in the copyright
to someone else, the songwriter has the exclusive rights
to reproduce the song, make derivative works based on
the song, distribute copies or recordings of the song for
sale, perform it and display it publicly.9 Therefore, if a com-
poser were to retain all rights in a song after it was written
and recorded, he or she would receive the synchronization
license fees and any performance royalties discussed above
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as a result of a song being used in a television commercial.
A songwriter often does not retain the copyright
in her songs, however, and licensing fees and performance
royalties are diverted to other entities. In most cases, a
songwriter is affiliated with a music publisher who takes on
the administration of the copyright of a song in exchange
for a portion of the proceeds.96 In the traditional case, the
songwriter assigns the copyright in his or her song to the
publisher and then agrees to split income from the song
50-50." The publisher then issues a license to the record
company to record a particular song and the record com-
pany pays royalties to the publisher for each copy of the
song sold. 98 These royalties are called "mechanical royal-
ties;' a term that developed from the 1909 Copyright Act
which gave the copyright holder the right to "mechanically
reproduce sound*" "
Under the 1976 Copyright Act, once a work has
been recorded for the first time, a publisher must allow
it to be licensed by other record companies, 00 a phe-
nomenon which has been called a "compulsory license." "0
The 1976 Act also sets a rate at which these compulsory
licenses must be granted, called the "statutory rate" which
was originally set at 2.750, but is adjusted every two years
for inflation according to the consumer price index. 102 The
statutory rate as of January I, 2000 was 7.55 cents per
composition up to five minutes or 1.45 cents per minute or
fraction thereof, whichever is greater. 03 Although compul-
sory licenses are rarely used because of their bureaucratic
complications, 04 the statutory rate is significant because it
is the benchmark for setting mechanical rates in the indus-
try. "s The compulsory license does not apply to the first
recording of a song and in theory a publisher could set any
mechanical rate it chose for the first recording. In practice,
however, the publisher usually charges the same statutory
rate. 106 Whatever the rate set for mechanical royalties, it is
this amount that the publisher will receive from the record
company on each copy of the copyrighted song sold.
There are a significant number of variations on the
above structure, one of which arises because record com-
panies often have their own publishing companies or are
affiliated with particular publishers. Under this structure,
the record company will push an artist
to use songs affiliated with their pub-
lishing company in order to minimize
costs. If the recording artist happens
to write their own songs and is not
yet affiliated with a particular publisher,
the label will push the artist to affiliate
with their choice of publishers. 07 The
record company wants the song with
its own publisher to reduce the risk
of exploitation by a publisher of high
mechanical royalties and also to pre-
vent the publishing company from sub-
sequently licensing the song for a use
the record company finds undesirable. 101
The record label is required to pay mechanical roy-
alties to the publisher (which is then shared with the song-
writer) for every copy sold of a song. If the artist is also
the songwriter, the song is deemed a "controlled composi-
tion" for which the record company typically contracts to
pay a reduced mechanical royalty rate. 09 This rate is gener-
ally 75% of the minimum compulsory rate as of a particular
date that remains in effect forever and does not increase as
the compulsory rate increases. '10 Therefore, artists are in
the unfortunate position of getting a lower rate of return
on their own compositions because they are singing them.
Although these clauses are not favorable to artists, they are
almost universal and the mechanical rate paid to the artists
is rarely over 75% unless the artist has been proven suc-
cessful and has bargaining power with the record label. 'II
The bottom line is that there is a lot of money to
be made from the use of a song in a commercial - through
the purchase of a synchronization license from the copy-
right holder in the song, through the performance royal-
ties paid to the copyright holder in a song and through the
licensing of a master for the use of an original song. The
owner of the copyright in many cases is the music publisher
who will then give a portion of the synchronization licens-
ing fee to the songwriter (who may also be the artist). The
performance royalties go through performance rights asso-
ciations like ASCAP and BMI and are then distributed to
the songwriter. The master license is usually owned by the
record company (because it is separate from the copyright
in the song itself) and therefore any purchase of that license
will go to the record company. Notably absent from the
profits on any of these fronts is the artist who recorded
the song themselves (unless of course, they are the song-
writer). The recent surge in the use of obscure songs,
both old and new, in television commercials, however, could
mark a new way for artists to make money from increased
sales of their record which in turn increases their artist
royalties.
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The tension surrounding copyright laws, which pro-
tect songwriters rather than artists, has been apparent
in numerous lawsuits in recent years. Artists have been
forced to look to other legal avenues for protection from
unwanted commercial exploitation through sound-alike
recordings. In addition to illustrating the limitations of
copyright law with respect to an artist's performance,
these cases also depict the traditional antagonism of suc-
cessful artists towards the use of their music for commer-
cial advertising. Although the cases have produced mixed
results, they show that courts may be willing, in limited cir-
cumstances, to use tort or trademark law to protect artists
from unwanted use in commercial advertising where the
copyright laws afford no such protection.
The Traditional View
One of the first lawsuits brought by an artist
against a corporate advertiser centered around a sound-
alike recording of the Nancy Sinatra hit "These Boots Are
Made for Walkin"' used in a Goodyear Tire commercial. 1
Defendant Goodyear had marketed their tires as "wide
boots" and as part of the campaign had produced six radio
and television commercials using the music and slightly
revised lyrics from "These Boots Are Made for Walkin'" I"
Instead of obtaining a license to use the master recording,
Goodyear used the voice of an unknown female singer who
intentionally imitated Sinatra while showing young women
dressed in "mod" clothes and go-go boots, a style associ-
ated with Sinatra. "4 In her complaint, Sinatra claimed that
Goodyear had approached her regarding the commercial
but that she had not agreed to lend her voice to them. '"
Sinatra's suit argued that because she had pop-
ularized the song, it had acquired a secondary meaning
associated with her image and in using that image Good-
year had misled the public into believing that their tires
were endorsed by Sinatra. 116 Goodyear did not deny that
they had intentionally imitated Sinatra's style of singing and
dress. Instead they argued that they had obtained the
proper rights to the song and Sinatra therefore had no
cause of action against them. 7 The Ninth Circuit Court of
Appeals granted summary judgment for Goodyear because
they had properly acquired a synchronization license from
the copyright holder and the Court feared that recognition
of her claim would permit recording artists to interfere
with recognition of the rights of songwriters and publish-
ers. 118
The Sinatra decision represents the traditional focus
of copyright law, which protects the songwriter rather than
the performer, I" though the artist is arguably an equally
important factor in the success of a song. The ruling implied
that an artist would have no way of protecting themselves
against the use of their signature sounds in advertising as
long as they did not own the copyright in the song. Adver-
tisers triumph against sound-alike causes of action because
a singer cannot copyright his or her performance under
federal law. 120 Until recent amendments in 1995, 21 copy-
right law extended protection only to subject matter fixed
within a tangible medium of expression and therefore cre-
ated a loophole through which advertisers could buy the
rights to a song and then duplicate it using studio musicians
and a sound-alike singer. Under this traditional approach,
the singer's only solution to this problem is to buy the
rights to all of their songs from the copyright holders.
Emerging Tort Law Theories
The apparent carte blanche granted to advertisers
by the Sinatra ruling was limited, however, by the two sub-
sequent decisions of Midler v. Ford Motor Co. and Waits v. Frito
Lay, Inc. "2 In Midler, Ford's advertising agency approached
Bette Midler about participating in their ad campaign built
around the Midler hit "Do You Wanna Dance," but she
declined because she had a policy of not doing commer-
cials. 123 The agency then hired a longtime member of
Midler's backup singers,The Harlettes, to sing the song and
instructed her to sound as much as possible like Bette
Midler. 24 The imitation was so successful that many of
Midler's friends and associates believed it was her singing. 125
Although the agency had acquired a license to use the song
itself, Midler sued in tort and claimed that the advertise-
ment had wrongly misappropriated her voice.
The Ninth Circuit Court of Appeals distinguished
her claim from Sinatra's, which was based on secondary
meaning and unfair competition, and held that Midler's voice
misappropriation claim was a valid cause of action. 126 The
Court reasoned that the agency had wanted something
more than simply the song, as evidenced by their attempt
to get Midler to sing it and the fact that they instructed
the singer to sound as much as possible like Midler. 127 In
coming to its conclusion, the Court looked to the Califor-
nia law of publicity which protects celebrities from exploi-
tation of their image without their consent. 128 Therefore,
although federal copyright laws didn't protect Midler from a
re-recording of the song,"when the voice of a professional
singer is widely known and is deliberately imitated in order
to sell a product, the sellers have appropriated what is not
theirs and have committed a tort." 129 The facts of Waits
are similar to those of Midler in that an advertising agency
working for Frito Lay wanted to use the Tom Waits song
"Step Right Up" in an advertising campaign for SalsaRio
Doritos, but knewWaits would not participate. 130
Waits has taken a very public position that musi-
cians should not do commercials because it detracts from
their artistic integrity. I"' Instead, the advertising agency
hired a singer who could imitate Waits' signature gravely
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singing voice. I3 The reproduction of Waits' voice was so
successful that the advertising executives worried about
the legal implications of using it in the commercial, but
decided to go ahead and use the song anyway. 133 When
Waits heard the song, he sued for voice misappropriation
based on the decision in Midler. The Ninth Circuit reaf-
firmed its holding in Midler and upheld the District Court's
decision in favor of Waits. 134 The Court was not persuaded
by Frito Lay's argument that Waits was not widely known
or that they had imitated his style of singing rather than
his voice. 35 Moreover, the Court affirmed the jury's award




Midler and Waits represent great strides for artists
who are trying to protect themselves from commercial-
ization. These cases also illustrate the limits of copyright
protection to an artist who is not the songwriter because
both Waits and Midler were forced to go outside of federal
copyright law to have an actionable claim. Even with the
recognition of the tort of voice misappropriation, artists
are not completely protected from the use of their signa-
ture sound in commercial or other settings, in part because
all jurisdictions have yet to recognize a cause of action for
voice misappropriation.
Some artists have looked to trademark law and
tried to extend the Lanham Act's trademark protection to
music in order to have more control over the use of their
songs in commercial advertising. 17 Section 43(a) of the
Lanham Act prohibits any person from using in commerce
in connection with any good,"any word, term, name, symbol
or device which is likely to cause confusion or to cause mis-
take or to deceive as to the origin, sponsorship or approval
of his or her goods, by another person" 138 The purpose of
the section is to prevent consumer confusion regarding a
product's source and to enable those that fashion a prod-
uct to differentiate it from others on the market. '39 The
central inquiry where there is a claim of consumer confu-
sion with regard to association of a product with another
person's mark, therefore, is the likelihood that an appre-
ciable number of ordinary prudent purchasers are likely to
be misled or even confused as to the source of the goods
in question. 140
While the language of the Lanham Act appears to
provide protection for an artist whose song or likeness
was used to endorse a-product without his consent courts
that have heard such claims have refused to extend the Act
this far. 141 In EMI Catalogue, plaintiff EMI was the owner
of a copyright to the Benny Goodman song "Sing, Sing,
Sing (with a Swing)" which is one of the most recogniz-
able songs from the height of the 1930s swing era. 142 EMI
owned the right to license the song for advertising and
commercials and had made over $4.7 million from that
right; mostly from films and commercials in the 63 years it
had licensed the rights. 143 Defendant, Hill, Holliday, Con-
nors, Cosmpoulos, Inc. was an advertising agency hired by
co-Defendant Spalding Sports Worldwide to create a com-
mercial for Spalding's line of Top-Flite golf clubs. The agency
created a television commercial which began with three
golfers hitting iron shots, followed by a black screen dis-
playing the phrase,"Swing, Swing, Swing." The music playing
behind the action was Goodman's song "Sing, Sing, Sing," 44
Spalding liked the commercial, but the cost of licensing
"Sing, Sing, Sing" exceeded their budget and could not be
used. 141 Instead the agency decided to license stock music
in a swing style for the commercial, but left the phrase
"Swing, Swing, Swing" in the commercial.
EMI filed suit in the Southern District of NewYork
for unfair competition in violation of the Lanham Act and
state law. 146 They alleged that the defendants' adoption and
use of the title and slogan "Swing, Swing, Swing," joined with
music evocative of the well-known "Sing, Sing, Sing' consti-
tuted an unlawful use of that title and slogan which would
cause mistake and/or deception as to the endorsement of
Spalding's products. 147
The Court of Appeals for the Second Circuit
upheld the District Court's grant of summary judgment in
favor of defendants on the unfair competition claim because
a showing that plaintiff owns a valid trademark is required
for such a cause of action. 148 Although EMI owned the
copyright of the song, it did not own a registered mark in
either the song or its title and the Court viewed EMI as
essentially asking that the musical composition itself be rec-
ognized as a mark that can be protected under the Lanham
Act. M4 The Court determined that recognizing such pro-
tection would be tantamount to saying that a product
itself-in this case a song-could serve as its own trade-
mark which it cannot do. 150 It reasoned that trademark
law is concerned with protection of the symbols, elements
or devices used to identify a product in the marketplace
and does not protect the content of a creative work or
artistic expression as a trademark itself. "5I In the Second
Circuit's view, copyright law, not trademark law, is the pri-
mary vehicle for protecting the rights of a song's composer
or successor in interest in the musical composition. 152
Similarly, in Oliveira v. Frito-Lay, Inc., "I Frito Lay was
faced with litigation under the Lanham Act after it used
the 1964 recording of the song "The Girl from Ipanema"
sung by Plaintiff Astrud Oliveira (who recorded the song
under the name Astrud Gilberto) in an advertisement for
its Baked Lays potato chips. 154 Oliveira won a Grammy
Award for the song and launched a more than thirty-year
career, during which she performed, and was frequently
known as,"The Girl from lpanema" I" She claimed that the
performance of her signature song constituted an unregis-
tered trademark and that by using the song Frito Lay had
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given rise to a false implied endorsement claim.
Although the Second Circuit Court of Appeals
noted that there are times when a song can serve as a
trademark, 6 it followed the reasoning of EMI and decided
that a musical composition cannot serve as a trademark
for itself. 117 Therefore, the law would not afford Oliveira
protection in her "signature song," in part because many
famous artists have recorded similar signature perfor-
mances that their audiences identify with the performer, yet
in no instance was such a performer held to own a pro-
tected mark in the recording. "I8 The Court distinguished
the notion of trademark in a signature song from the per-
sona protection that had been validated in Waits and Midler I9
because the use of her song had not taken her persona
and could therefore not sustain a claim of implied endorse-
ment. 60 The Court admitted that it would not be unthink-
able for trademark law to afford such protection to an
artist and that if Congress were to consider such protec-
tion it might find reason to justify such an expansion. The
Second Circuit felt, however, that it was not the Court's
place to create such a rule.' 6'
Oliveira also sued for unfair competition, even
though the advertising agency that made the Baked Lays
commercial had purchased both a synchronization license
and a license to use the master recording of the song for
over $200,000. 162 The District Court for the Southern Dis-
trict of NewYork initially dismissed the unfair competition
claim because it found Oliveira had failed to allege a prop-
erty right in the 1964 recording. Federal copyright law also
gave no protection to recorded performances at that time;
therefore she had released any common law rights in the
work upon its publication. I63 Oliveira was later allowed to
reconsider her unfair competition claim, however, after the
New York State publicity statute was amended to include
unauthorized use of a person's voice, in line with the
Midler v. Ford decision in California. " Since the New York
amendment recognized a cause of action for voice misap-
propriation, Oliveira might have been able to rebut the pre-
sumption that she had relinquished all rights to her work
upon publication. 165 Upon reconsideration, though, the
District Court again dismissed the unfair competition claim
because Oliveira had recorded "lpanema" without a con-
tract and had thus disposed of her rights in her recorded
voice. 166
The Second Circuit Court of
Appeals reversed on this issue, because
it found that the pleadings did not make
it clear that Oliveira had released her
rights in the song merely because she
had recorded it without a record con-
tract. 167 The Second Circuit seemed to
agree, however, that under the terms of
the statute, if an artist had recorded a
song without a record contract, then
she would have forfeited her right of publicity or voice mis-
appropriation claim under NewYork state law.
Although neither the EMI nor the Oliveira plaintiffs
were successful in preventing use of their songs in adver-
tising under the Lanham Act, these cases are examples of
increased efforts by artists to find new avenues for pro-
tection and of courts' willingness to at least consider rec-
ognizing such protection. Moreover, the EMI court noted
that Congress could legitimately extend trademark law to
protect songs that had in themselves acquired a secondary
meaning. On the other hand, the Second Circuit's holding
in Oliveira, which emphasized that a right to publicity can be
forfeited if an artist records without a contract, reflects the
fine line that an artist must walk in order to find protection
for their songs under non-traditional legal theories.
The relationship between popular music and com-
mercial advertising has been evolving rapidly in recent
years. The development of the tort of voice misappropria-
tion in important entertainment industry jurisdictions like
NewYork and California has undoubtedly chilled the long-
standing advertising practice of re-recording hit songs to
avoid purchasing an expensive master license. Although the
Midler and Waits suits are the most famous examples, it is
likely that many advertising agencies have simply avoided
re-recording altogether in the wake of those decisions
to avoid costly litigation. Moreover, as demonstrated by
Oliveira, agencies are not insulated from lawsuits even if they
acquire both a synchronization and a master license as the
plaintiff in that case brought suit based on trademark law,
ignoring the fact that the agency had purchased a master
license.
Perhaps because of these recent legal develop-
ments, advertising agencies have moved towards using new
and undiscovered music to promote their products rather
than relying on well-established hits. As previously dis-
cussed, this new direction has opened up a whole new
market for music in television advertising and has already
been of substantial benefit to artists like Sting, Moby, Trio
and Nick Drake. Although those four artists were already
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signed to record deals before they discovered the wonders
of promotion through television commercials, ultimately, it
seems that those who can most benefit from these recent
developments are unsigned artists who write their own
songs. Instead of being relegated to established methods
of self promotion-like sending tapes to record labels or
playing small club performances-unsigned artists can start
sending their music to advertising agencies. Because major
corporations may be wary of liability associated with using
previously recorded hits and are now willing to choose
edgier music to appeal to Generation X and younger audi-
ences, songs that could not get radio airplay may get picked
up for television airplay in the form of a commercial. The
television exposure can lead to widespread popularity of a
song and the potential for a major label record deal. An
artist negotiating a record deal on the basis of song which
is already nationally known would have more bargaining
power with a record company, and thus be able to acquire
a more favorable deal.
Moreover, when negotiating their own record deals,
artists who understand the current developments in adver-
tising and the music industry should carefully consider who
would own the masters of their songs once recorded.
Obviously, an artist should attempt to retain ownership in













she should try to
limit the uses to which a record company can put a master
recording or specify types of commercial endorsements
that would be appropriate for the song.
Record labels can also benefit from the market for
new songs in television advertising. Marketing departments
may soon take advantage of the acceptance of songs in
product endorsements to break new acts for their own
label. In fact, some industry insiders have already noted that
the matching of songs with commercials has become more
sophisticated because record companies and publishers are
beginning to recognize the potential revenue stream gained
from artist development through commercials. ,68
Although record companies traditionally have sold
rights to master recordings of previously recorded hits for
large sums, the labels should not underestimate the rev-
enue to be gained after the initial licensing of a song. If the
record label has its own publishing division, then significant
performance royalties may also be earned if the commer-
cial is aired often.
More importantly, the use of songs in commercials
can lead to increased record sales of both new and forgot-
ten artists. Because well-respected artists like Moby and
Sting have opened the door and successfully boosted their
own flagging sales, the stigma of commercial exploitation is
quickly disappearing. As a result, labels and other copyright
holders may no longer face unpopularity as the downside
of licensing songs for commercials and may in fact boost
radio airplay and record sales of songs heard in advertis-
ing. As was the case with both Nick Drake's "Pink Moon"
and Trio's "Da Da Da", the popularity of a television com-
mercial featuring an old song can be directly parlayed into
rejuvenated record sales.
The significance of this new avenue for song mar-
keting need not be limited to the traditional record label
and artist relationship, however. It seems that these recent
developments may allow artists to avoid traditional record
companies altogether. Television airplay in the form of
a commercial can get an artist radio airplay at a time
when radio playlists are controlled by national conglom-
erates and are almost impossible to crack. Radio airplay
undoubtedly leads to record sales. Therefore, some artists
may even be able
to skip the mid-
dleman of radio
and head straight





tained a list of cur-
rent commercials
and the names of
bands and songs
used in them that was accessible for free. ,69 Other sites
may soon follow suit and maintain directories of the artists
whose songs are used in television advertisements. Busi-
ness savvy groups either on independent labels or no label
at all could sell their own records over the Internet based
on the recognition gained from being played in television
commercials. Some commercials are now even putting the
name of the song and the group on the commercial itself as
if it were a music video, therefore increasing the name rec-
ognition of the group and the potential for sales from the
commercial. If an artist can sell his or her record without
the help of a major record label and take all of the profit
from the master recordings and licenses, then why would
an artist ever aspire to a record deal?
Of course, there are numerous benefits to a major
label record deal, including big-ticket advertising and distri-
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bution connections to get the record out in stores. In addi-
tion, all artists will not be able to find a company willing
to use their song in a commercial.Will the opening of the
advertising market to new music groups substantially alter
the traditional structure of the artist/record company deal?
Probably not. However, the advent of new technology
which makes music available to the public in quicker and
easier ways every day is already having an impact on the
music industry as a whole. If nothing else, certain enter-
prising artists with a catalog of songs just waiting to be
unleashed on the public may find that an advertising agency
can further a career nearly as well as a record company.
Just askTrio.
ENDNOTES
J.D. Candidate, Vanderbilt University, 2003. B.A., Tulane
University, 2000.
Recall the furor over the licensing of the Beatles' "Revolu-
tion" to Nike in the late 1980s.
2 Two examples are The Rolling Stones' "Start Me Up"
for Microsoft, and Aerosmith's "Just Push Play" for Dodge
Trucks.
3 Jonathan Takif, Commercial Success Attracts More Musicians
to Television Ads, MILWAUKEE J. & SENTINEL, Mar. 29, 200, at 4E.
4 The Brand Played On, THE GUARDIAN (London), Nov. 19,
200 I, available at 2001 WL 3017719.
' Larry Rodgers, Hip Tunes Give Ads an Edge, ARIZONA REPUB-
LIC, Aug. 22, 2002, at I D.
6 Id.
7 Takif, supra note 3, at 4E.




'1 Sara Scribner, The Age of Selling Cool, HARTFORD COURANT,
Jan. 29, 200 1, at D 1. See also Rodgers, supra note 5, at D 1.
14 Rodgers, supra note 5, at I D.
," Evan Wiener, For Sale: Moby (And Every Other Hip
Recording Artist on the Planet), BUSINESS 2.0, Dec. 2001, at
http://www.business2.com/articles/mag/print/
0,1643,35037,FF.html.
16 Rodgers, supra note 5, at I D (quoting Vinny Picardi, a
senior vice president at Deutsch Inc., which created the
Mitsubishi campaigns featuring the Wiseguys, Barenaked




20 Scribner, supra note 13, at D 1.
2 1 Rodgers, supra note 5, at I D.
22 Id.
23 Until recently, AdCritic was a free site; however, due
to financing problems it now requires a registration fee
to access the commercial archive. Of course, other sites
may soon develop which provide a similar service to music
buyers without requiring payment.
24Timothy Finn, TVAds Tune Into Pop Music, HOUSTON CHRON.,
July 1, 2001, Lifestyle, 3.
25 Id.
26 AL KOHN & BOB KOHN, KOHN ON Music LICENSING 1038
(2d ed. 1996).
27 Id.
28 In fact, Moby is not without his critics in the music indus-
try either. Some have seen the irony in his strict envi-
ronmentalist politics not preventing him from licensing his
songs for several car companies. See John McKie, Commer-
cial Break: Why Slog Round Dingy Tour Venues When There's
a Faster Way to Reach Your Audience - And Make a Buck -
Through TVJingles?, THE GUARDIAN (London), Nov. 10, 2001.
29 Tim Teeman, Why the other Elvis Put the Boot into Advertis-
ers, THETIMES (London),June 17,2002.
30 Id.
31 See generally, DAVID BASKERVILLE, Music BUSINESS HANDBOOK
AND CAREER GUIDE 387 (6th ed. 1995).
32 "Plop Plop Fizz Fizz, Oh What a Relief it is."
Pop Goes the Commercial
11 "Oscar Mayer just has a way with B-O-L-O-G-N-A."
14 M.WILLIAMS KRASILOVSKY & SIDNEY SHEMEL, THIS BUSINESS OF
MUSIC 332, (7th ed. 1995).
3s BASKERVILLE, supra note 3 I, at 396. The composer receives
no rights because the jingle is a "work for hire" which has
special significance under the Copyright Act. See generally,
KRASILOVSKY, supra note 25, at Ch. 17.
36 KRASILOVSKY, supra note 34, at 336.
37 This phenomenon, called "product identification" occurs
when the song and the product become almost inseparable
in the listener's mind -- the ultimate goal of most jingles.
BASKERVILLE, supra note 3 I, at 388.
38 KOHN, supra note 26, at 1037.
391 d. at Ch. 19.
40 Id. at 1037.
41 A prominent example is Microsoft's use of The Rolling
Stone's "Start Me Up"--the impact would not have been
nearly as powerful if the song had been re-recorded.
42 KOHN, supra note 26, at 1042. Who owns the master
recording can vary greatly, but artist record contracts often
provide that the rights to master recordings are owned by
the record company. KRASILOVSKY, supra note 34, at 13.
43 The Digital Recording Music Act of 1995 has provided
limited performance rights in sound recordings which meet
certain statutory requirements; however, this amendment
is not likely to affect much of the use of music in television
advertising, as it was largely intended to cover new technol-
ogy such as Internet webcasting. See NIMMER ON COPYRIGHT
§ 8.2 (2001).
4 KOHN, supra note 26, at 1037.
41 See generally id. at Ch. 19.
46 Id. at 429.
47 Id. at 729. 17 U.S.C. § 106 establishes the exclusive rights
of a copyright holder, which are (I) reproduction, (2) prepa-
ration of derivative works, (3) distribution and public sale
of copies of copyrighted work, (4) public performance of
copyrighted work, (5) display of copyrighted work and (6)
digital audio transmission of copyrighted work.
48 KOHN, supra note 26, at 729.
49 Id. at 429.
so Id. Disputes about scope of licenses and usage are usually
settled through litigation. See, e.g., Rooney v. Columbia Pic-
tures Industries Inc., 538 F Supp. 211 (S.D.N.Y. 1982); Plati-
num Record Company, Inc. v. Lucasfilm , Ltd., 566 F Supp.
226 (D.N.J. 1983).
s" The Rolling Stones "Start Me Up," for example, was
reportedly licensed for somewhere between $4 and $12
million, which is probably a record in the field. KOHN, supra
note 26, at 1411.
52 KOHN, supra note 26, at 1041. According to some esti-
mates, the general increase in license cost for foreground
versus background cost is 25%. See id. at 1408.
13 Id. at 104 1.
14 Id. at 1044.
55 Id.
56 KOHN, supra note 26, at 1044.
57 Id.
58 Id. at 1412.
59 Id. at 1045.
60 Id.
61 KOHN, supra note 26, at 1041. Copyright owners also get
performance royalties from each broadcast of the commer-
cial, thus the more times it is played, the more performance
royalties they get. Id.
62 Note that there is no standard name for this license, but
it will be referred to as a "master license" for the purposes
of this article.
63 M. WILLIAM KRASILOVSKY & SIDNEY SHIMEL, THIS BUSINESS OF
Music 28 (8th ed. 2000).
64 Id. Determining whether a song is a "work for hire" is
often difficult, but the determination can have broad effects
on initial ownership of copyright, duration of copyright,
renewal rights and copyright termination rights. See gener-
ally id. at Ch. 17. See also 17 U.S.C. § 101 for definition of
"work for hire."
65 KRASILOVSKY, supra note 63, at 28.
FILM &TV
announcement purposes. Id.
67 KOHN, supra note 26, at 1039.
68 Id. at 863. For example,ASCAP revenues for 1998 were
over half a billion dollars and BMI's gross receipts from the
same year were $455 million. KRASILOVSKY, supra note 63, at
151.
69 SESAC is another important music licensing company,
however it is much smaller than either ASCAP or BMI.
KRASILOVSKY, supra note 63, at 155.
70 17 U.S.C. § 106(4).
71 17 U.S.C.§ 106(4).
72 KOHN, supra note 26, at 878.
73 KRASILOVSKY, supra note 63, at 153.




87 Id. For such use,ASCAP gives a credit as the greater of
(i) the credit for use of the work in a single program com-
puted on a durational basis.. .or (ii) 50% of a use credit for
the first such performance in a single program, and only 5%
of a use credit for each subsequent such performance on
such program, provided however that in the event credit is
computed as set forth in (ii) of this subparagraph...no work
shall receive more than one use credit for a single program.
Id.
88 Id. at 285.
89 Id. at 166.
90 Id. at 285.
9' KRASILOVSKY, supra note 63, at 285.
92 Id. at 285. Note that these rates are subject to change at
any time by BMI. Id.
13 KOHN, supra note 26, at 413.
94 17 U.S.C. § 102(a).
95 17 U.S.C. § 106.
78 Id. at 164-5.
79 KPASILOVSKY, supra note 63, at 1 64.
80 Id.
81 Id.
82 Id. at 284. The determination of songs as "qualifying
works" is based upon a statistical review of prior ASCAP
credits for radio or television performances. Id.
83 Id.
84 Id.
85 KRASILOVSKY, supra note 63, at 284.
86ASCAP's definition of jingle is an advertising, promotional,
or public service announcement containing musical mate-
rial with or without lyrics in which (a) the musical material
was originally written for advertising, promotional or public
service purposes, or (b) the performance is of a musical
work originally written for other purposes with the lyrics
changed for advertising, promotional or public service
96 DONALD S. PASSMAN, ALL You NEED TO KNOW ABOUT THE
Music BUSINESS 215 (1994). Some of the most prominent
music publishers areWarner/Chappell, EMI, MCA, and BMG.
Id. at 219.
97 Id. at 215.
98 Id. at 221.
99 Id. at 210.
100 17 U.S.C.§ I 15.
'0' PASSMAN, supra note 96, at 211.
102 KPIsILOVSKY , supra note 63, at 192.
103 Id. at 192.
104 PASSMAN, supra note 96, at 213.
105 Id.. Obviously, no publisher could set a mechanical rate
higher than the statutory rate for the second recording of
a song because the record company could get it for the
statutory rate using a compulsory license. Id.
66 Id. at 28.
Pop Goes the Commercial
106 Id. at 213.
107 KRASILOVSKY, supra note 63, at 24.
108 Id.
109 Id. at 25.
110 Id. at 25.
... PASSMAN, supra note 96, at 225.
112 Sinatra v. GoodyearTire & Rubber Co., 435 F2d 711 ( 9 th
Cir. 1970).





126 Id. at 463. On remand, a California District Court
jury awarded Midler $400,000 in compensatory damages.
Midler v. Ford, 1991 U.S. App. LEXIS 22641, *2 (9 th Cir.
1991).
127 Midler, 849 F2d. at 463.
128 See generally Paul Cirino, Advertisers, Celebrities and Public-
ity Rights in NewYork and California, 39 N.Y.L. SCH. L. REV. 763
(1994).
129 Midler, 849 F.2d at 463. Note that because this ruling was
based on tort theory, the cause of action for voice misap-
propriation was recognized in California, but it isn't clear
whether it will be followed in other states.
130 Waits, 978 F2d at 1097.
131 Id.
132 Id.
133 Id. at 1097-98.
134 Id. at 1112.
119 See Richard McEwen, The Frito Banditos Last Stand:Waits
Rocks Performers' Rights Into the Media Age, 14 J.L. & CoM.
123, 128 (1994).
120 Kenneth E. Lurie, The Song Remains the Same, 13 CAR-
DOZO ARTS & ENT. L.J. 187, 198.
12 The Digital Performance Right in Sound Recording Acts
of 1995 added a new paragraph to § 106 of the Copyright
Act, creating a performance right in sound recordings under
limited circumstances. This performance right applies to
digital rather than analog sound recordings (e.g.AM or FM
radio) and only to those that are transmitted, rather than
performed live. 17 U.S.C. § 106(6). The amendment was
intended to focus on new forms of music transmission over
the internet, such as webcasting. See NIMMER ON COPYRIGHT
§ 8.21 (2001).
122 Midler v. Ford Motor Co., 849 F.2d 460 (9th Cir. 1988);
Waits v. Frito Lay, 978 F2d 1093 (9th Cir. 1992), cert. denied,
113 .Ct. 1047 (1993).
123 Midler, 849 F.2d at 46 1.
131 Id. at 1102.
136 Waits, 978 F.2d at 1103, 1106.
137 See, e.g., EMI Catalogue P'ship. v. Hill, Holliday, Connors,
Cosmopulos Inc., 2000 U.S. App. LEXIS 30761 (2d Cir.
2000); Oliveira v. Frito Lay Inc., 251 F3d 56 (2d Cir. 200 1).
13815 U.S.C.§ I 125(a)(1).
9 EMI Catalogue, 2000 U.S.App. LEXIS at *9, (citing Centaur
Communications, Ltd. v. A/S/M Communications, Inc., 830
F.2d 1217, 1220.(2d Cir. 1987)).
140 Id. at *10, (citing Mushroom Makers, Inc. v. R.G. Barry
Corp., 580 F.2d 44,47 (2d Cir 1978)).
141 See, e.g., Sinatra, 435 F2d 711; Oliveira, 251 E3d 56; EMI
Catalogue, 2000 U.S.App. LEXIS 30671.
142 EMI Catalogue, 2000 U.S.App. LEXIS 3067 1, at *2.
143 Id. at *3. This case also demonstrates how lucrative the
licensing fees of a hit song can be.
124 Id.
"A Id. at *4.
,15 Id. at 461-62.
118 Sinatra, 435 F2d at 716.
FILM &TV
14 Id.
113 251 E3d 56.
114 Id. at 58.
"I Id. at 59.
16 Id. at 61. One example given by the Court was NBC's
three chimes which had been officially granted trademark
protection by the Patent and Trademark Office. Id. at 62.
The Court also suggested that other famous songs such as
the theme song of the I Love Lucy show and the Doublemint
Gum Jingle might be eligible for such trademark protection.
Id. at 62.




161 Id. at 62-63.
162 Id. at 63. See below for further discussion of the Lanham
Act claim.
163 Oliveira, 251 F3d at 63.
164 N.Y. Civ. RIGHTS LAw § 51 (2001).
165 Oliveira, 251 E3d at 63.
166 Id. at 60. This reasoning was based in part on the New
York Right of Privacy Statute which states "nothing in this
article shall be construed to prevent any person from using
the ... voice... of any authority, composer, or artist in con-
nection with his productions which he has sold or disposed
of with such name, portrait, picture or voice in connection
herewith. N.Y. Civ. RIGHTS LAW § 51 (200 1).
167 Id. at 64.
68 Greg Johnson, CompanyTown:Ads Boost Songs As Firms Get
in Tune With Viewers, L.A.TMES, Oct. 3, 200 1.
169 AdCritic currently requires a registration fee to have
access to its site and its commercial archive.
146 Id. at *6.
147 Id.
148 Id. at * II.
141 Id. at * 14.
110 Id. at *'14-15.
"I Id. at *15.
152 Id. at *16.
TE ETmI
